
-' THU COMIPYOLLUN EUNENAL
O DECIUION U@# orP THME UNITED UTATES

F W^ ASHIlNSeT oN, o.C *05,4Uo 

FILE: £lU755 DATE! lebrdity 15, 1917

MATTERq O~kj ± ctronc Copomitimi, Inc.

DIdEgT:

1. Where contructing officer issues determunation and finding
that public exigeicy doen not'permit synopsis of procurement
in Coaerce lusiress D C1, nor minimum 30 days' bidding time
rotquired by Federal Procurement Regulations (FPR), such
action is not objectioaSle an FF1 conte plates exception.
where public exigency does not permit coaplisnce.

2. Failure oif contracting officer to issue determinatior and
firdirlm (D&P) justifying negotiation based on public
exigency is nat basis to sustain protest where record
supporte ezigency *rn failure to preparer WF is matter of
form rather than substance.

3. Whda-jtiv' 1t2.407-l(b) *ttits coutracting officer rhall
exaidu \ reasons vhy lessi tiaia three bids are received in
asupo'dxi to ,IFB And reccinid corrective action to increase

conpeoknf future jproteat, aginst failure, of con-
ttactink officer to do so is denied,' as prior protest filed
with cho resulted-in decision that IFB was restrictive and
procuring agency 'otk corrective action recomeended; there-
fore, reaching result required by regvilation.

On May 28 1976, 'the Departmaut of Coinerce (Comoerce) issued
request for proposals 3RFP) No. 6-36955 for autocatic patent deta
proceasing for the rieporteaet'u litent and Trademark Office.

The XFPP veainued us. a resultof an April 29, 1976, decidion
of our Office (ieittlional CovPutaprint Coruoration, B-l5403,
April 29, 1976, 7(-l CPD 289) which recommended that the prior
*Dlicication (IF) No. 6-36976) for thejrequirenent be canceled.
In that decision, we concluded as follws:

"A4koriingly. we 'believe the IFB as drawn
waen unduly restrictive of competition sand did
not peruit'the full and. fren :ompetition con-
tempiated by the procurement statute, 41 U.S.C.
1 253 (1970) and implementing regulations.

*~~~~ii~~~~~~i~~ ~ 1. -



-186755

Therefore, the XII sbould be cncelsd ned a r-aolicita-
tion isuued which accurately xpre , thm mnlii needs
of thu Government. Data Teat C"rporation. muere, (1975).
How#ver, taking into consideration the urgaet nesd for
continuing services of a remponible contractor by the
Litent and Trademark Office, our Office would have no
6bjection to the Comerce'Department entering iato nego-
tiatlons with ICC and Inforeatica and -y other firm
which can timely disonatrate the requisite technical
capability"

hsed on the above recommendation, Commrce Issued a deteruinstion
and findings (D&F) on May 28, 1976, which stated that due to thL
expected coat aavingsavailable if award was a"de promptly,,-the solicita-
tion would not be synopfsied inzthe Coumaice Business Dailv¶ (CBD) pur-
suant to bection l1,1003-2(4) of the Federal Procurement Regulatiorn
(FPR), which states:

's 1-1.1003-2 General requirements.

"(a) In accoidance with section a of the Sinall
Business Act, all proposed defense procure.ent actions
cZ $10,000 and flove, aud all proposed civilian agency
procurement actions of $5,000 and above, will be pub-
lished promptly in the Department of eoaserce Synopsis
(see I 1-1100Z-f), except that the following need nor
be so publicized:

* * * * *

"(4) Procuremenis wiich are tf such
unusual and compelling emergency that 5 ae Government
would be seriously injured if bids cr offers were
permitted to be made more th-n 15:calendar days
aftar\issuancm of the invitation for bids or request
fLr proposals or the date of tansmittal of the
synopsis, whichever is earlier;"

The 'cost saving to the Goveriment which necessitated a*prcimpt
*olicitation and awaud was computed by Connerce to be $42,940 p.: week.
This figuze was arrived at by taking:the then current contract prico
of the incumbent contractor, International Computaprint Corporation
(MOC, of $99.50 per patent and comparing it with the price of the
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low bidder under the prior canceled solicitation, Tnforadcee, Inc.
(Inforatices), of $68.90 per pMtent and tultiplying the difference
by a weekly volume of 1,400 patenea.

Therefore, C'_cree issued the RIP only to ICC and Inforeatics
on May 28, 1976, 'nd did not syncpaixe the procrea_ t in the CAD. The
RrP required offers tioba submitted within 15 days, ubich time period
warn *ubeuquantly extended by 5 additional days by seantdm 2 to the
-IP. Accordingly, offers were due au June 18, 1976.

Electronic Composition, Inc. CEI), learned of the "xistance of
the RYP after its issuance and obtained a copy of the'RFP an Jun- 16,
1976. Cn June 17,1i76, CEC requesetd a 90-day extsnsion to the
Jun A18, 1976, dloming date in order to have suff;lc'ent tiae to prepare
a proposal. This request waS denied by Cowierce and on June 18, i976,
proposals were received freo BCI, ICC and Inforvatics and ECI filed
a protest with our Office.

hased upon a technical and coat evaluatinn, ECI van 'ufnd to
be outside the coapetitive range and oely the'propaorie1u.; ICC and
Iiformatica %rre conaidered' fur tar. Best and final offern were
requceted of lOC and Inforuatica and when submitted on'July 29, 1976,
ICC war the low offeror. Aard'was aade to ICCeon August 12, 1976,
notwithatanding the'jpndency of ECl's protest bet6re our Office pur-
snuct to a determ niizfin'uider FPR I 1-2.407-8(b)(4) that a prompt
award wca in the ioveruaent's best interest.

XCI f rat rontan'dm that not eynopisizit the requiridnt, in the
CUD and allowing only 20 daja for offerors to-respond vioiated various
sections of the ?PZ Reaarding'the requirement for publicizing the
procuremnt in the CBD, as stated above,! Commerce's May 28, 1976,
DAF complied with the requirement of FPR I 1-1.1003-2(a)(4) as one
of the exceptions to the requirement and the protest on this ground
in denied.

FPR I'1-2.202-i(c) 'itati' thit'ihe:uini un bidding EiaA to be
allowed bidders or ;,fferdrn when ptoceutilg (4 utiniard co 'ereials
service is l calendar daj yind 30 calenderdaym whin procuring
other th'n a *ti dard ,cemmrii1 serice. XCIarggse th t Coamerce
did not comply wiih Aid'provision when|'St allowed only 20 days for
the iustant requirement, which was other than a-standard comercial
me-vice. However, 1?PR 9 1-2.202-1(c) also states that the above
tine standards need not 'he observed in special cireumstances where
the urgency for the set4 sces does not permit such delays. Wa believe
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the present procurefbnt falls within the above-stated eneption ed,
therefore, the protest oa this basis is also denied.

Secnodiy, zCI argue! that Conerce did not Issue a DY Uto justify
negotiation based on public exigency as required by TR'. ¾1 202(b).
Comerce has not furnished our Office a copy of a D6F to j1 itify the
ure of negotiation; however, the finding. necessary to permit the use
of the "public exigency" exception were atated In the DY, dated,
May 28, 1976, regarding not publicizing. the-procurmnt In thW CD.
Therefore, we find Coiserce conplied with the spirit of the ripalations,
if not the exact foru required. Nosaeover, our Office has held that
the failure of a procuring agency so prepare a DLF in a timely manner
i. a matter of form rather than substance -nbich d6l flot constitute
a basis for austaining a protest. b-175721(1), Mairhl19, 1973, end
Maremont Corporation, 55 Coup. Cen. 1362,(1976), 76-2 CPD 181.

FCI also argues that ice''I 4hbould have b een a i k be
firm'* inter'est ta the procurfhm& aIt: i&t bid on ttit jiior solicits-
tion. It appears from the record that ECIpurchased BRA Research,
Inc. , and that -NA had ijid onZIFb No. 4-36995, issued'Ji ucary 21,
1974, which IFP bad been caneeled. BRA was son" a copy of IFS No 6-
36976 (the eolicitation .zanceled pursuant to our prtir declfina) but
did not respond with a proposal and did r-t comply with thr follr ving
instructions contained in paragraph 6 of standard for. 33A:

"6. PAILURE TOSUUMIT OFFER if 'If offer'is to be
submitted, do dot return the holicitation unld e
otherwise upeeified. 'A letter or poatcard *h w ld be
sent to the issuing office -adviii-swhother future
solicitations for the type.1 of aupplies or enrices
covered by this solicitat:on are desired. 'ialure
of the recipiort to offer, or:-to notify'the iescing
office that itiurefsolicitations are desired, may
recult In removal of the name of such recipient
from the mailinj list for the-type of supplies or
services covered by the solicitation." _

Con-'eice states it; smuled that IRA failed to respond
to the prior adlicitation becauae it was no longer interested 'n
corpeting'for the requireminta and it did not know of ECI's acquisition
of BRA and interest in .the procurement urtil ECI requested a copy
of the RFP a few days beaore the closing date.
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In thes circUst Ancea, we do not 'believe the Comerce Dhpart-
uent bad a duty to foia'ard a copy of the R71 to either MMA or tCI
vhn it war irnued because DU had not previously responded or
couplied with the above provision snd Cnserce was unaware of ECI'a
existence or interest in the procurmt.

finally, ZCI protests the failure of Commerce to comply with
FM7 3 1-2.407-1(b) after the prior MIb war isaued and only two oidders,
ICC end Informaticr, responded. F7R I 1-1. 40i-l'b) read. a. follows:

"(b) If less than 'ibree bids have been received,
the contrecting'pfficer uhall exalia, to the extent
demd a ppropriate in accordance with agency procedures,
the reasons for the small nuaber of bids received.
The purpose of this examination is to "icertain whether
the small nusber of responses is Attributablec to an
absence of any of the prerequiaites of formal advert'aiing.
(?or'discuhsion of the prerequisites of formal advertis-
inj, see I 1-2.1Ol.), Avward hall be made; however, the
record of the tivitation for bid. (see 3 1-2.204) shall
include a recommendation by'the contrfcting officer for
corrective action which uhoald be tcken to increase
competition in future procirements of the mame or aimilar
ites "

Ubil'e th.e r~lerce:De'partmenrdidi not fo)1ow;the above procedure,
we bilieve the saae resultxvaa Bchievet by the prior- protest, beting
filed with our Offi$ and'our 'iubsuk unt decision thit'the IF over-
stated Comoerce's actuai minimua needs and was therefore restrictive
of coi4etition. Accordingly, by Cocmerce taking the corrective acLion
we recomended to increase comietition, we do not find Comerce's
failure to comply with the above-cited reg&ilation to be a basis for
sustainIng a protest.

Therefore, the protest of XCI in denied.

Deputy Comptroller neral
of the United Stateu
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